
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



118 



TJHL v. HARVEY. 



statement), this does not appear to have 
been the finding of the jury, but matter 
of argument on the part of the court. 
Doubtless, the finding was that all the 
circumstances narrated collectively con- 
stituted duress. If the definition given 
by the court is correct, duress is a rela- 
tive term ; and it cannot be said, as 
matter of law, that any particular com- 
pulsion constitutes duress as to all per- 
sons, or even as to the same person under 
all circumstances. What constitutes du- 
ress is believed to be a mixed question 
of law and fact, depending upon the 
circumstances of the particular case in 
question, and no good reason is per- 
ceived why the pecuniary embarrass- 
ments of the plaintiff should not be 
considered in determining whether he 
was deprived of the free exercise of his 



will, whether that embarrassment was 
caused by the defendants or not, for the 
reason that, if thus embarrassed, the 
free exercise of his will would be more 
easily overcome. Whether we are right 
or not in the view we have taken of this 
question, the case is an important and 
interesting one, and it is to be regretted 
that the very able court by whom the 
judgment was rendered could not have 
seen its way consistent with the rules 
of law to remedy what they appear to 
concede to be an act of injustice. It is, 
however, possible that, in the view we 
have taken of this case, we may have 
illustrated the saying that "hard cases 
make bad law." 

M. D. Eweu. 
Chicago. 



Supreme Court of Indiana. 
JOSEPH UHL et al. v. JOHN HARVEY. 

The general liability of a person as a partner, who is not so in fact, arises from 
the fact that he has held himself out as such to the world, or permitted others to do 
so, and that by reason thereof he is estopped from denying that he is one as against 
persons who have in good faith dealt with the firm, or with the person so held out 
as a member of it. 

It is an absolute requirement that a retiring partner shall give proper notice of 
his withdrawal, and failing to do so, from whatever cause, he must suffer the 
consequences. 

It is immaterial whether the failure to give proper notice of retirement i.s wilful 
or negligent, or arose from causes enforced and beyond control. 

The retiring partner escapes continued liability, not by ceasing to hold himself 
out as a partner, but by givii g affirmative notice of the dissolution or of his 
withdrawal. 

One whose membership in a business partnership has been publicly advertised in 
the community where the business is prosecuted, owes a duty on retiring to give 
notice thereof, not merely to the customers who have had actual transactions, but to 
the public who may be misled into giving future credit, on the supposed responsi- 
bility of him who retires. 

Appellant's name was signed with his copartners' names to a notice of the 
formation of a partnership published in a daily newspaper ; after the publication 
had continued some time it was discontinued, but the business of the firm con- 
tinned. Under such a state of facts, there is no legal presumption that the appel- 
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lant ceased to be a member of tbe firm because he failed to keep up a newspaper 
notice of his connection with such firm. 

A party cannot retire from a partnership, and permit the remaining partner to 
use his name, so as to give the partnership credit, without incurring the liabilities 
of such partnership entered into after his retirement. 

It is' a questiou for the jury whether the party acted in good faith in retiring from 
such partnership. 

It is a question for the jury whether the party seeking to hold a retired partner 
upon obligations entered into afterward, had notice, or was put upon inquiry, of 
such retirement. 

It is not commendable in pleading to anticipate in the complaint matters of 
defence and reply thereto. 

This was an action on four certificates of deposit. The com- 
plaint contained two paragraphs relating to each certificate, the 
first charging that defendant Uhl (appellant) was a partner of the 
banking firm by which the certificates were issued, and the second 
charging that he had been a partner, and had continued to allow 
himself to be held out to the world as such, down to the time of 
plaintiff's deposit of the money and receipt of the certificates. 

M. Winfield and Justice §• Owens, for appellant 
George E. Ross, for appellee. 

The opinion of the court was delivered by 

Woods, J. — It seems to us. the issues in the case and the trial 
of it might well have been simplified and the ends of justice cor- 
respondingly promoted, by the omission from the complaint of the 
9econd, fourth, sixth and eighth paragraphs in which it is charged 
that appellant allowed himself to be held out as a partner. They 
are drawn upon a mistaken theory. While it is true, under the 
Code, that the complaint must state the facts constituting the 
cause of action, this does not mean that a full history of the trans- 
action out of which the action arises must be given. It is not 
commendable pleading to anticipate in the complaint matters of 
defence, and reply thereto, as is done in the above-named para- 
graphs. If the appellee was entitled to judgment against the 
appellant, it was because the appellant was bound by the contracts 
sued on as if he made them. There is in the bookB and cases 
some confusion in reference to the principle upon which rests the 
responsibility of a retiring partner: Pars, on Part. 411; Gow on 
Part. (3 Am. ed.) 240. In Oregler v. Durham, 9 Ind. 375, it is 
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said : " He was not liable as a contracting party because he "was 
not in fact a member of the firm when the contract was made ; 
hence he was not a party to it. If liable at all, then it must be on 
the ground that the plaintiff had the right to treat him as a member 
and give credit to him as such." 

Here is a manifest inconsistency. The following is a better 
statement : 

"The general ground of liability of a person as a partnei who is 
not so in fact, is that he has held himself out as such to the world, 
or permitted others to do so, and that by reason thereof he is 
estopped from denying that he is one, as against persons who have 
in good faith dealt with the firm or with the person so held out as 
a member of it:" Reber v. 0. M. Co., 12 Ohio St. 175; Drennen 
v. House, 41 Penn. St. 30 ; Sherrod v. Langdon, 21 Iowa 518 : 
3 Kent. Com. 66. 

And it will not do to say as has sometimes been done, that the 
estoppel springs from the retiring partner's negligent conduct in 
forbearing to give notice : Gow on Part., supra. The liability con- 
tinues because of the failure to give the proper notice of retirement, 
and it is immaterial whether the failure was wilful or negligent, or 
arose from causes unforeseen and beyond control. If negligence 
were the test, then in all cases inquiry might have to be made into 
alleged excuses for the failure. But the rights of a creditor cannot 
be made to depend on the result of such an inquiry. The only 
just rule is an absolute requirement that the retiring partner shall 
give proper notice of his withdrawal, and, failing to do so, from 
whatever cause, he must suffer the consequences. There is no 
injustice in this. Better than any other, he knows or may be 
presumed to know, the risks of continued liability, and if the emer- 
gency requires it, he can take the necessary steps to give special 
notice to any customer, old or new, until adequate general notice 
can be published. 

Returning to the point under consideration, it was enough that 
the plaintiff should have charged the appellant as a maker of the 
certificates, as was done in the first, third, fifth and seventh para- 
graphs of the complaint, and the sworn denial of which presented 
the whole question of liability, and made admissible all the evi- 
dence adduced, whether to show the partnership, the facts con- 
cerning the appellant's retirement, and the alleged failure to give 
notice thereof, or the appellee's knowledge on the subject. But 
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on the strength of the answers of the jury to interrogatories, 
showing that the appellant had withdrawn, and was not a member 
of the firm when the certificates were issued, the court on the 
appellant's motion gave judgment in his favor upon the last-named 
paragraphs, and rendered judgment for the appellee upon the 
other two paragraphs, whose sufficiency must, therefore, be deter- 
mined as though they alone constituted the complaint. 

The substance of the objections made to them is, First. That it 
may be presumed, for aught that is averred, that from and after 
January 1st 1874, the appellant, Uhl, ceased to hold himself out 
as a partner in the business ; and that after the lapse of so long a 
time the appellee, who had not before had any transaction with 
the firm, had no right to presume on a continuance of his member- 
ship, the name of the firm being such as to afford no indication on 
the subject; and second, that while the plaintiff avers want of 
knowledge of the retirement of the appellant, he does not deny 
knowledge that Stanley, Atkinson, Whiteside or Thompson had 
retired, and that the firm had thereby been dissolved. 

These objections are not sound. There is no legal presumption 
that the appellant ceased to be a member of a firm whose business 
continued uninterruptedly, because he ceased to keep up a news- 
paper notice of his connection. Once the public were well 
informed of the membership of the firm, there was probably no 
profit in keeping up the notice, and the rule is that the retiring 
partner escapes continued liability, not by ceasing to hold himself 
out as a partner, but by giving affirmative notice of the dissolution, 
or of his withdrawal from the membership of the firm. As to the 
second point, the parties named are made defendants in the case, 
and the necessary inference from the allegations made is that they 
had continued in the partnership, and, in the absence of averment 
to that effect, there is certainly no presumption that others not 
named had come into the firm. The paragraphs show the appel- 
lant's connection with the firm, and the public advertisement of 
the fact, prior to January 1874, the want of publication of notice 
of his retirement, and that the appellee, who knew of his member- 
ship but not of his retirement, gave credit to the firm in the usual 
course of its business, in the belief that the appellant was a 
member, and this is enough to entitle the appellee to recover, not- 
withstanding he had had no previous dealings with the firm during 
Vol. XXX.— 16 
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the time when the appellant was a member. One whose member- 
ship in a business partnership has been publicly advertised in the 
community where the business is prosecuted, owes a duty on retir- 
ing to give notice thereof, not merely to the customers who have 
had actual transactions, but to the public who may be misled into 
giving future credit on the supposed responsibility of him who 
retires : Pars, on Part. *411 ; Colly er on Part., sect. 530 

There was no available error in sustaining demurrers to any of 
the answers, because, as already stated, they contained nothing 
which was not provable under the sworn general denial. The 
answers to which the demurrers were overruled, were nothing 
but special or argumentative denials of matters averred in the 
complaint, and might well have been stricken out, but being 
allowed to stand, they closed the issue and neither called for nor 
admitted of reply. There was, therefore, no error in sustaining a 
demurrer to replies which on motion might properly have been 
stricken from the files : State ex rel. Grriswold v. Blair, 32 Ind. 
313. 

Exceptions were saved to a number of the instructions given to 
the jury. 

The sixth instruction, after enunciating a rule in general 
language to which no objection is made, proceeds as follows : " So 
in this case if the defendant Uhl, by his words or conduct, induced 
the plaintiff" to believe him to be a member of the People's Bank, 
and the plaintiff upon such representations made the deposits evi- 
denced by the certificates sued on, he is liable as fully as if he 
were in fact a member, for he negligently left the plaintiff to 
believe him still a member and to deal with the firm upon that 
belief, and I state it as the law in this case, that it is not necessary 
that the defendant, Uhl, personally make such representations; 
but if the plaintiff deposited his money with said Peoples' Bank, 
and previous to that time it was a matter of public notoriety that 
defendant, Uhl. was a member of said firm, and such notoriety 
originated through him or his copartners, in that case it is his 
duty to prove that he informed the public of his retirement, and 
if he has failed to do that, then the public was justified in believ- 
ing him to be a member." 

In this connection it may be stated that the appellant had saved 
his exception to the refusal of the court to give the following 
instruction : 
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"No. 17. If you find that these advertisements were made 
without the knowledge or consent of Uhl, and he, as soon as he 
heard of them, caused them to be taken out of the papers, then I 
charge you as the law that he is not bound by them ; no person is 
bound by the act of another, unless done by his authority, or with 
his knowledge without objection." 

The position of the appellant, in reference to the instruction 
given, is sufficiently indicated by the terms of that which was 
refused ; and if, as claimed, the jury was in effect instructed or led 
to suppose that the appellant might be held responsible for acts 
which he neither did nor authorized another to do, and had no 
knowledge of being done, we could not hesitate to declare that 
material error had been committed. But properly construed, with 
reference to the evidence in the case, it is clear that by the notoriety 
mentioned as having originated through him or his copartners, 
reference was had to the acts of himself or copartners while they 
bore that relation to each other ; and the proof being clear and 
undisputed that the appellant lived in Logansport where the busi- 
ness was conducted, and where he was publicly advertised as a 
stockholder, and with the other stockholders as personally responsi- 
ble upon the liabilities of the company, he was clearly responsible 
for the notoriety so produced, whether he or his partners caused 
the advertisement to be put into the daily papers where it was 
published. The evidence went further, however, and showed that 
the advertisement, a copy of which will be given further along, 
was kept in the paper after appellant's withdrawal, and until 
March 1876, or later, when, upon the order of appellant, it was 
stopped, or his name omitted therefrom ; and it is to this fact that 
the instruction which the court refused to give was intended by the 
appellant to be addressed. But the instruction was wrong, and 
was properly refused. It was the unquestioned duty of the appel- 
lant to give notice of his retirement immediately upon its occur- 
rence, if not in anticipation of the fact, and this duty certainty 
includes the corresponding obligation on his part to see to it that 
the advertisement of the firm which showed his connection should 
be discontinued. His ignorance, from inattention or from what- 
ever cause, that the publication was continued, could not exonerate 
him. His position called for affirmative action, the giving of 
unequivocal notice of his retirement, which implies the duty 
of withdrawing all contradicting advertisements which were 
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known, or from the circumstances might be presumed to have 
been known, to him. As applied to the evidence, therefore, there 
was no error committed in reference to these instructions. 

The tenth instruction given was this : 

" The law requires that, upon one member retiring from a part- 
nership he must give notice of his retirement, and in giving notice 
of his retirement he must act in good faith. Now, if you find that 
Joseph Uhl, when he retired from the Peoples' Bank, before that 
agreed that he would keep his retirement a secret, and he did 
keep it a secret, then he did not act in good faith in his retire- 
ment ; but by his agreement to keep his retirement a secret, he 
consented that he should continue to be represented as a member 
while that agreement continued." 

It is true, as counsel contend, that it is not an absolute require- 
ment of the law that notice be given, but only in case the one 
retiring were known as a partner, and in favor of an old dealer, or 
a new dealer who knew that he had been a member : but these are 
points sufficiently explained by other instructions which were 
given, and, in view of the evidence, this instruction was entirely 
proper. If, as there was some evidence tending to show, the 
appellant, before retiring, agreed to keep the fact secret, and he 
did afterwards keep it a secret, or withhold notice of the fact from 
the public, it was a wrongful act which should make him liable to 
any one thereby misled into dealings with the firm in the belief 
that he was a member. 

The eleventh instruction is as follows: 

" If you find that Joseph Uhl retired in 1874, that he told some 
parties, before the plaintiff commenced dealing with the firm, that 
he had retired ; and you also find that to others he represented 
himself as being a member, that is a fact which you may consider 
in determining whether or not he acted in good faith in giving 
notice of his retirement. I also say to you, that it is a matter of 
fact for you to determine whether or not Mr. Uhl acted in good 
faith, and whether or not the notice he gave, if you find that he 
gave any notice at all, is sufficient." 

Counsel insist that it was not an issue in the case nor material 
to be considered, whether the appellant acted in good faith, and 
that, therefore, it was not proper to give this instruction. It was, 
however, a question in the case, whether the appellant was a 
partner when the certificate was issued. He had been a partner, 
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and unless he had retired, was yet ; but if he retired in bad faith, 
endeavoring to leave the concern the credit of his name, and yet to 
escape liability, then his bad faith defeated his purpose and left 
him liable in fact as well as in appearance. It is true that the 
appellee needed not under the issues to prove so strong a case in 
order to prevail ; but, nevertheless, he had a right to make the 
attempt, and to have it submitted in that view to the jury. 

Among the causes assigned for a new trial, is the alleged error 
of the court in permitting the introduction of testimony that " it 
was currently reported in Logansport that Uhl was a member of 
the firm of Peoples' Bank up to the fall of 1875." The only 
point made against its introduction, however, is that it was not 
admissible for the purpose of showing either the existence of the 
partnership or the appellant's connection therewith. 

In this position counsel are unquestionably right : Earl v. 
Hurd, 5 Blackf. 248 ; Cregler v. Durham, 9 Ind. 385 ; Macy v. 
Combs, 15 Id. 469 ; Brown v. Crandall, 11 Conn. 92 ; Halliday 
v. McDougall, 20 Wend. 80. But aside from the instructions of 
the court, which limited the application of this testimony to the 
subject of notice of the partnership and of the appellant's retire- 
ment therefrom, to which it was clearly relevant and competent, 
the jury found in answer to an interrogatory that the appellant was 
not a partner after April 1874, and so it is clear that the evidence 
did not harm the appellant in that respect. 

The advertisement already referred to, and which was shown to 
have been published in the Daily Star while the appellant was a 
partner, and after his retirement, was of the tenor following : 

"People's Bank Stockholders: Josephus Atkinson, Joseph Uhl, William H. 
Whiteside, George Strecker, William H. Standley, E. E. Thompson of Delaware, 
Ohio. Doing general hanking business. Organized under the laws of the state, 
making every stockholder individually responsible for all liabilities." 

And in reference to this the appellant requested the following 
instruction, and others involving the same idea, which were refused: 

"No. 15. The plaintiff has introduced in evidence an advertise- 
ment in the Logansport Daily Star. The legal construction of 
those advertisements is for the court and not for the jury. Those 
advertisements do not give public notice of the existence of a part- 
nership known as 'Peoples' Bank.' But the legal effect of them 
would be to advise the public that there was a corporation organ- 
ized, pursuant to law, in which Uhl is a stockholder. The plain- 
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tiff had no right to rely upon such notice to give credit to TJhl 
as a member of a firm known as 'Peoples' Bank,' and if you 
find from the evidence that the only notice the plaintiff had when 
he commenced dealing with the bank was by those advertisements, 
and that Uhl at that time had retired from the firm, the court 
charges you that the plaintiff had no right to rely upon the same 
as a public notice of his being a member of the firm." 

" We insist," says counsel, " that the evidence was incompetent. 
The plaintiff did not show that Uhl ever authorized the publica- 
tion, or that he ever had any notice of it : therefore it was not 
competent. It did not tend to prove a partnership, or that Uhl 
was a partner. Both of these objections were pointed out." 

As we have already said in substance, there was evidence not 
only to warrant, but such as required the conclusion, that the 
appellant was responsible for the advertisement from the time its 
publication began until it was suppressed upon his order, and even 
for its continued influence thereafter, because of his failure to give 
such notice as was calculated to remove the false impression made 
by the continued publication of the notice. 

The objection that it did not tend to show a partnership but a 
corporate organization is still less tenable. There may be shares 
of stock and stockholders in a partnership as well as in a corporate 
body. Such in fact was the organization of the Peoples' Bank. 
Lindley's very elaborate work is designed mainly to explain the 
law of partnership as applicable to stock companies not incorpo- 
rated. Besides, the notice under consideration declared every 
stockholder individually responsible for all liabilities, which is true 
of a partnership, but not true of an incorporated bank, the share- 
holders in which under the law of this state are liable to the 
extent of the amount of their stock therein, at the par value 
thereof, in addition to the amount invested in such shares: 1 
Davis Rev. (1876) p. 165, sec. 13. 

In answer to the questions which were submitted, the jury 
found, in substance, that the appellant retired and ceased to be a 
partner from and after April 1874, but that his retirement was not 
a matter of public notoriety in the neighborhood where the firm 
.did business at or before February 26th 1877 ; that appellee had 
no dealings with the firm before February 23d 1876, the date of 
the first certificate in suit ; that the appellant had done, and per- 
mitted acts to be done with his knowledge, which led the appellee 
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to believe that the appellant " was a member of said firm at the 
date of any of the instruments sued on," and that at said time the 
appellee had other notice or knowledge, besides said advertisement, 
that the appellant had been a partner, and during the time of his 
dealing with the firm, the appellee, through no carelessness of his 
own, acted without notice that the appellant had withdrawn and 
believed he was dealing with partners, individually liable, and not 
with a corporate body. In view of these facts it is clear that the 
general verdict in favor of the appellee is in accordance with the 
merits of the case as shown at the trial, and that the adverse 
rulings of the court, so far as they appear to be at all questionable, 
produced no prejudicial result. 

The judgment is therefore affirmed with costs. 



Necessitt of Notice. — Mr. Gow in 
his work on Partnership says as to the 
li ability of a retiring partner : " It has, 
therefore, been held that a firm may be 
bound after the dissolution of a partner- 
ship, by a contract made by one partner 
in the name of the firm, with a person 
who contracted on the faith of the partner- 
ship, and had not notice of the dissolu- 
tion. And the principle upon which the 
responsibility of the retiring partner 
proceeds, being his negligent conduct in 
forbearing to give notice, and the con- 
sequent ignorance of the world of the 
fact of a dissolution having taken place, 
he will be liable for the engagements of 
the other partner, entered into in the 
name of the firm, even with a party 
whose dealings began subsequently to 
the dissolution of the partnership." (3 
Am. 2d, p. 248). And Lord Mansfield 
said : "If partners dissolve their part- 
nership, they who deal with either with- 
out notice of such dissolution, have a 
right against both." Cowp. 445. So 
well established is this rule that the 
retiring partner must give notice of his 
retirement in order to escape future en- 
gagements of the remaining members of 
the firm, that we deem it unnecessary to 
further discuss it, and only cite a few 
of a host of cases to such effect. Le Roy 
v. Johnson, 2 Pet. 186; Hunt v. Hall, 



8 Ind. 215 ; Stall v. Cassady, 57 Ind. 
284 ; Hodgen v. Kief, 63 111. 146 ; Hol- 
land v. Long, 57 Geo. 37 ; Carmickael v. 
Greer, 55 Id. 116. And it is no ex- 
cuse that there has been no time to give 
such notice. Martin v. Searles, 28 
Conn. 43 ; Mechanics' Bank v. Livingston, 
33 Barb. 458 ; Bristol v. Sprague, 8 
Wend. 423; Wordwell v. Haiglit, 2 
Barb. 552. 

Notice must be given. — The duty 
of a partner to give notice of his retire- 
ment is well stated in the principal case. 
All the cases are to the effect that some 
kind of notice must be given if the re- 
tiring partner would escape liability as to 
future obligations entered into by the 
remaining partner, in the old firm's 
name. ' ' To create a legal obligation as 
a partner, it is not necessary in fact, or 
in law, that the partnership should be 
still continuing. The legal obligation 
may arise from the acts of the party at 
one time, and his forbearance at another 
time. (Per Abbott, C. J., Goode v. Har- 
rison, 5 B. & A. 157.) If a partner, 
on his retirement from a partnership, 
neglect to notify its dissolution to the 
world, he is guilty of a delusion, and as 
he thereby induces strangers to believe 
that the partnership is continuing, he must 
abide by the consequences resulting solely 
from his own negligent imprudence." 
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Grow on Partnership 305. It will thus 
be seen that the liability of the retiring 
member for the future contracts of the 
remaining member, or members, of the 
firm, executed in the name of the old 
firm, with one who had no notice of the 
dissolution, but who knew such retiring 
member was a member of the old firm, 
is placed upon the same broad ground 
that one who holds himself out as a 
member of an existing firm will be 
bound by its contracts. In the case of 
a holding out it is an active deception 
practiced by the one holding himself out 
as a partner, in the other, a passive 
deception. One is as effectual as the 
other, and both practices reach the same 
result. In both cases, the one holding 
out, or the retiring member, has practiced 
a fraud upon the injured party, and is 
estopped to deny that he is a member of 
the firm, and is held liable for his fraudu- 
lent acts. 

Expeess Notice. — In respect to pre- 
vious customers of the firm, it is neces- 
sary that express notice be given, or such 
facts must be shown as will warrant a 
jury in believing that the party had 
actual knowledge of the dissolution. 
Osborne v. Harper, 5 East 225 ; Price v. 
Towsey, 3 Litt. 423 ; Ketcham v. Clark, 
6 Johns. 144 ; Vernon v. Manhattan Co., 
17 Wend. 524, s. c. affirmed in Court of 
Errors, 22 Id. 182 ; Wardwell v. Haight, 
2 Barb. 552 ; Van Eps v. Dillaye, 6 
Barb. 250 ; Bank of Commonwealth v. 
Mudgett, 45 Barb. 663; Kirkman v. 
Snodgrass, 3 Head. 371 ; House v. 
Thompson, 3 Id. 512 ; Simonds v. Strong, 
24 Vt. 642 ; Amidown v. Osgood, Id. 
282 ; Zollar v. Janvrin, 47 N. H. 327 ; 
Lyon v. Johnson, 28 Conn. 1'; Martin v. 
Searles, Id. 46 ; Walkinson v. Bank of 
Pa., 4 Wharf. 484 ; Mauldin v. Bank of 
Mobile, 2 Ala. 503 ; Pope v. Bisley, 23 
Mo. 187 ; National Bank v. Norton, I 
Hill 579 ; White v. Murphy, 3 Rich. 369 ; 
Lane v. Tyler, 49 Me. 252 ; Taylor v. 
Hill, 36 Md. 494 ; Base v. Coffield, 53 
Md. 18; Merrit v. Pollys, 16 B. Mon. 



356 ; Merritt v. Williams, 17 Kan. 287; 
In re Krueger, 2 Lowell 66 ; Holtgreve 
v. Wintker, 85 111. 470 ; Hicks v. Rus- 
sell, 72 Id. 230 ; Southern v. Grim, 67 
Id. 106. All persons are chargeable 
with notice of the death of a member 
of a firm ; hence no notice of the death 
need be published, either by representa- 
tives of the deceased partner or the sur- 
vivors. Marlett v. Jackman, 3 Allen 
287 ; Durgin v. Coolidge, Id. 554 ; 
Price v. Mathew's Succession, 14 La. 
An. 11. 

Alteration of FikmName. — Where 
the name is altered and credit given to 
the new party and not to the old firm, 
the necessity of notice does not exist. 
Kirbyv. Hewitts, 26 Barb. 608; Pome- 
roy v. Coons, 20 Mo. 599 ;. Stewart v. 
Caldwell, 9 La. 419 ; nor is notice neces- 
sary where the party did not know of 
the existence of the firm : Carter v. 
Whalley, 1 B. & Ad. 13 ; Kennedy v. 
Bohannon, 11 B. Mon. 119; or of its 
members : Dowzelot v. Rowlings, 58 Mo. 
75. "Now, where all the names in a firm 
appear, it may be pi-esumed that every 
one knows who the partners are " 
Consequently if one name is dropped 
out, it is notice to the world of a change 
in the partnership : Carter v. Whalley, 
supra ; nor need notice be given where it 
is merely implied by law. Bigelow v. 
Elliot, 1 Cliff. 41 . Where dissolution took 
place two years previously, and in the 
mean time, the partner had been doing 
business separately, notice was inferred ; 
Coddington v. Hunt, 6 Hill 596. After 
eleven years' suspension of the firm's bus- 
iness held no notice was necessary : Far- 
mers' 1 Sr Mechanics' 1 Bank v. Green, 30' 
N. J. L. 316. While notice of the disso- 
lution must be given to all persons who 
have dealt with the firm on a credit 
basis, the rule does not apply to parties 
who have had mere cash dealings with 
the firm: Clapp v. Rogers, 12 N. Y. 
285. 

Change of Puk suits. — A change of 
pursuits, or removal from the state, of 



UHL v. HARVEY. 



129 



one partner, it was held, was not notice : 
Lucas v. Bank of Darien, 2 Stew. 280 ; 
nor is the incorporation of the firm ; 
Goddard v. Pratt, 16 Pick. 432 ; and it 
was held that a deed of assignment con- 
stituting a dissolution, put on record, 
was not notice : Pitcher v. Barrows, 1 7 
Pick. 361 ; this was only a common-law 
assignment, or trust deed ; an assign- 
ment under a statute, such as a statutory 
voluntary assignment, would undoubt- 
edly be notice to all the world. 

Dormant Partner. — It is not neces- 
sary that a dormant or silent partner 
should give notice of his retirement : 
Evans v. Drummond, 4 Esp. 89. This 
is quite obvious, because no credit was 
ever given upon the faitli of his liability : 
Scott v. Colmesnil, 7 J. J. Marsh. 416 ; 
Armstrong v. Hussey, 12 S. & K. 315 ; 
Kelley v. Hurlburt, 5 Cow. 534 ; Benton 
v. Chamberlin, 23 Vt. 711; Ayrault v. 
Chamberlain, 26 Barb. 89 ; Kennedy v. 
Bohannon, 11 B. Mon. 120; Warren v. 
Ball, 37 111. 81 ; Heath v. Sansom, 1 
Nev. & M. 104 ; Cregler v. Durham, 9 
Ind. 375. But it seems that if the os- 
tensible party state the existence of the 
partnership to a party who deals with 
the firm, the dormant partner is liable, 
although the communication be made 
after the partnership has in fact closed : 
Evans v. Drummond, 4 Esp. 89. And 
it is very clear if the dealer knew a 
party was a dormant partner, notice of 
his retirement must be given to such 
person, because as to him he is not a 
dormant partner : Farrar v. Deflinne, 1 
C. & K. 580 ; see Carter v. Whalley, 1 
B. & Ad. 14 ; Park v. Woolen's Ex'r., 
35 Ala. 242; Edioards v. McFall, 5 
La. Ann. 167 ; Nessbaumer v. Becker, 
87 111. 281 ; Ellis's Adm'r. v. Branson, 
40 111. 455 ; Joseph v. Fisher, 3 Scam. 
137. 

Burden of Proof. — Whether or not 
a previous dealer had notice that a dor- 
mant partner was a member of a firm, 
must be clearly shown before he can re- 
cover, especially if the partner was 
Vol. XXX 17 



generally' unknown : Carter v. Whalley, 
1 B. & Ad. 11 ; Edwards v. McFall, 5 
La. Ann. 167 ; Farrar v. Deflinne, 1 
Car. & K. 580 ; but in case of a known 
partner, the burden of proof is on the 
retiring partner to establish notice, and 
if the evidence is conflicting, and leaves 
a doubt as to the matter, the benefit of 
the doubt will be given to the creditor : 
Southern v. Grim, 67 111. 106 ; New- 
comet v. Brotzman, 69 Penn. St. 185 ; 
Carmichael v. Greer, 55 Geo. 116 ; Ken- 
ney v. Altwater, 77 Penn. St. 34 ; and 
if he knows the partnership articles pro- 
vide for a dissolution upon a certain con- 
tingency, he is put upon inquiry whether 
a dissolution has actually taken place : 
Smith v. Vanderburg, 46 111. 34. 

Holding odt after retirement. 
— The retiring partner, although he may 
have given notice of his retirement, will 
be held liable to subsequent dealers if 
he holds himself out to the public as a 
partner : Williams v. Keats, 2 Stark. 
290 ; Emmet v. Butler, 7 Taunt. 600 ; 
Brown v. Leonard, 2 Chitty 120 ; Stables 
v. Eley, 1 Car. & P. 614; Mulford v. 
Griffin, 1 F. & F., N. P. 145 ; Faldo 
v. Griffin, Id. 147 ; Western Bank of 
.Scotland, Id. 463 ; Howe v. Thayer, 17 
Pick. 91. 

Notes. — A retiring partner is liable 
on a note executed in the firm name by 
the remaining partner after the dissolu- 
tion, although the plaintiff knew the 
fact at the time she took the note, where 
the defendant had suffered his name to 
continue in the firm : Brown v. Leonard, 
2 Chit. 120. And if the retiring part- 
ner make a payment on the note so exe- 
cuted, he will be held liable for the re- 
mainder due : Eaton v. Taylor, 10 Mass. 
54. 

Notice to an Agent. — Notice to an 
agent is not notice to the principal unless 
the agent was authorized to represent 
the principal in such ' matter : Stewart 
v. Sonneborn, 49 Ala. 178 ; contra, Page 
v. Brant, 18 111. 37. But notice to a 
director of a bank, unless it reach those 
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intrusted with the management of the 
bank, is not notice to the bank : National 
Bank v. Norton, 1 Hill 572 ; nor is the 
fact that one partner became, after dis- 
solution, a director in the bank, notice 
to the bank of dissolution : Lucas v. 
Bank of Darien, 2 Stew. 280. But if 
the bank acted upon the notice given to 
the director, such notice would be suffi- 
cient : Bank of United States v. Davis, 
2 Hill 451 . If the president of a bank 
has knowledge of the dissolution, it is 
notice to the bank : Easter v. Farmers' 
National Bank, 57 111. 216. In Stewart 
v. Sonneborn, 51 Ala. 126, it is said an 
agent having authority may give notice of 
dissolution ; but it may be said that any 
one may give notice of dissolution of a 
firm, and it matters not how or through 
what channel notice is given, so it 
reaches the party to be affected by it : 
Hicks v. Russell, 72 HI. 230 ; Southern 
v. Grim, 67 Id. 106. 

Who aee Previous Dealers. — As 
to who are previous dealers must be de- 
cided upon the facts in each case ; no 
general rule can be laid down. Selling 
goods to a firm and delivering them to 
be paid for afterwards, although no term 
of credit is fixed, would make the sellers 
dealers so as to entitle them to notice : 
Clapp v. Rogers, 2 Kern. 283; so a 
bank which had previously been in the 
habit of discounting notes and bills for 
a firm: Hutchins v. Bank of Tennessee, 
8 Humphv 418; or a person who had been 
in the habit of endorsing for a firm: 
Hutchins v. Sims, 8 Humph. 423 ; or lend- 
ing his note to it for its credit : Hutchins 
v. Hudson, 8 Humph. 426 ; two previous 
dealings with the firm will entitle the 
dealer to notice : Wardwell v. Haigld, 
2 Barb. 549 ; see Amidoum v. Osgood, 
24 Vt. 278 ; a single cash sale of cattle 
does not make the vendor such a pre- 
vious dealer: Meriitt v. Williams, 17 
Kan. 287. 

Sufficiency of Notice. — One of 
the earliest cases upon the sufficiency of 
notice is Godfrey v. Turnbull, 1 Esp. 



371 (1795). That was an action by the 
plaintiff as indorser of a promissory 
note against the defendants as makers 
of it. The defendants had been partners 
in trade, but the partnership had been 
dissolved prior to the date of the note. 
The note was dated April 6th 1793. On 
March 19th 1793, notice of the dissolu- 
tion of the partnership, dated he 15th, 
had appeared in the Gazette. The 
question was, whether the notice given 
in the Gazette was sufficient so as to ex- 
onerate the defendant Turnbull (judg- 
ment having been rendered against the 
other defendant by default). Lord 
Kenton, in delivering the opinion, 
said : "A secret dissolution*cannot dis- 
charge the partners ; but if the dissolu- 
tion is notified in the usual way, as it is 
the only mode by which the fact of the 
dissolution can be promulgated to the 
world, at least to those who have had 
no previous dealings with the partners, 
it seems sufficient at least to be left to 
the jury, from thence to infer notice." 
No proof of any actual notice to the 
plaintiff was given, but the jury found 
for the defendant Turnbull. See to 
same effect, Wrightson v. Pullan, 1 
Stark. 300. In Graham v. Hope, Peake 
155, the same judge observed : " The 
Gazette was not of itself sufficient notice 
to the plaintiff of the dissolution of the 
partnership. I do not say this for the 
purpose of this cause merely, but I mean 
to lay it down as a general rule to gov- 
ern the conduct of all men. Many 
people there are in this kingdom who 
never see a Gazette to the day of their 
deaths, and very mischievous would be 
the consequence if they were bound by 
a notice inserted in it. It is incumbent 
on persons dissolving a partnership to 
send notice of such dissolution to all 
persons with whom they had dealings in 
partnership." See Kirwan v. Kirwan, 
4Tyrw. 491. 

Although notice may not have been 
expressly given, it will, under certain 
circumstances, be ptesumed. Thus, 
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where a change had taken place in the 
name of the firm in the printed checks 
of a banking-house, it was held that it 
was a sufficient notice to the customer 
of a change in the firm : Barfoot v. Good- 
all, 3 Campb. 147 ; or in an executed 
power of attorney to prove a debt against 
a bankruptcy estate : Hart v. Alexander, 
2 M. & W. 484. But the change in the 
check is not conclusive evidence of no- 
tice : Newcomet v. Brotzman, 69 Penna. 
St. 185. See Roberts v. Spencer, 123 
Mass. 397. And when the retiring 
partner gave notice of his retirement by 
a circular letter, of his assignment to his 
copartner of all his interest in a ship, 
but, owing to a defect in the assign- 
ment, the registry of the ship was con- 
tinued in the old firm name, it was held 
that one doing business with the firm 
previous to the assignment could not 
hold the retiring partner for subsequent 
contracts, because of the defective as- 
signment, he having received one of 
the circulars : M'lver v. Humble, 16 
East 169. 

Proof of the insertion of a notice of 
dissolution in the Gazette, although in- 
serted but once, which paper is taken 
by the party seeking to hold the retiring 
member of the firm, and left at his house 
in the usual course, is evidence to be left 
to the jury, without strict proof that the 
paper ever reached the party : Jenkins v. 
Blizard, 1 Stark. 338. But notice in 
the newspapers and mere notoriety, of 
themselves, do not amount, in law, to 
notice, although they are undoubtedly 
proper evidence for the consideration 
of the jury in determining upon the fact 
of actual knowledge or notice : Pope v. 
Brant, 18 111. 37. The rule is not inflexi- 
ble that there must be a publication in a 
newspaper. Any means of fairly publish- 
ing the fact of dissolution as widely as 
possible is proper to be considered on the 
question of notice : Lovefoy v. Spqffbrd, 
93 U. S. 430. 

But, in Maudlin v. Bank of Mobile, 
2. Ala. 502, it is said that notice of the 



dissolution of a partnership, published in 
one of the usual advertising gazettes of 
the place where the business was carried 
on, and in a fair and usual manner, is 
not only presumptive, but conclusive, 
evidence of notice : Martin v. Walton, 1 
McCord 16 ; Shurlds v. Tilson, 2 Mc- 
Lean 458. 

Contra .' It is not actual notice : Ver- 
non v. Manhattan Co., 22 Wend. 183; 
s. C. 17 Id. 526 ; Williamson v. Fox, 
2 Wright 214; Skannel v. Taylor, 12 
La. Ann. 773; Bank of Brooklyn v. 
McChesney, 20 N. Y. 240 ; Zollar v. 
Janvrin, 47 N. H. 324 ; Simonds v. 
Strong, 24 Vt. 642 ; Austin v. Holland, 
69 N. Y. 571 ; Watkinson v. Bank of 
Pennsylvania, 4 Whart. 482 ; Pope v. 
Risley, 23 Mo. 185. 

As to all persons, except those who 
have had dealings with the firm pre- 
viously, a general public notice calcu- 
lated to circulate far enough to reach all 
who are likely to have transactions with 
the members of the firm will be suffi- 
cient notice, and is necessary : Mitchum 
v. Bank of Kentucky, 9 Dana 166 ; White- 
sides v. Lee, 1 Scam. 550 ; Graves v. 
Merry, 6 Cow. 701 ; Ketcham v. Clark, 
6 Johns. 144 ; Lansing v. Gaine $• Ten 
Eyck, 2 Id. 304 ; Treadwell v. Wells, 4 
Cal. 260 ; Green v. Merchants' Jns. Co., 
10 Pick. 402 ; Shurlds v. Tilson, 2 Mc- 
Lean 458. And in Hicks v. Russell, 72 
111. 230, it is said a newspaper notice is 
sufficient. 

Held, that a notice published in a 
newspaper taken ty the bank was suffi- 
cient as to previous dealers: Bank of 
South Carolina v. Humphreys, 1 McCord 
388. This case is undoubtedly not in 
harmony with the general rule as de- 
clared by the authorities previously cited. 

Where proof has been given that a 
newspaper containing a notice of dis- 
solution of the partnership between the 
defendants was taken by the plaintiffs 
at the time, it is not error to admit in 
evidence other papers not taken by them 
by way of establishing the publicity of 
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the notice and raising the presumption 
of their actual knowledge of the fact : 
Treadwell v. Wells, 4 Cal. 260 ; Reilly 
v. Smith, 16 La. Ann. 31. 

If the plaintiff did not take or read 
the paper, it is inadmissible as evidence 
of notice: Boyd v . McCann, 10 Md. 118. 

The fact that the firm's name was kept 
over the door after dissolution of the 
partnership is not of itself sufficient to 
authorize the holder of a note signed in 
the firm name to recover. Boyd v. 
McCann, supra. 

The fact that the notice is notorious is 
not sufficient as to past dealers, unless 
there is an actual notice : Martin v. 
Searles, 28 Conn. 43 ; Pitcher v. Bar- 
rows, 17 Pick. 361. See Holdane v. 
Buttenvorth, 5 Bosw. 1. 

The fact that the plaintiffs do business 
in the same town with the defendants 
and have an advertisement standing next 
to the advertisement of the dissolution 
of the partnership of the defendants, 
although to be considered in determining 
whether the plaintiffs had actual notice, 
is of no avail in law against the fact 
that they, being dealers previous to the 
dissolution, have no actual notice. Lyon 
v. Johnson, 28 Conn. 1. 

The registry of a mortgage by the 
remaining member of a firm to the re- 
tiring partner, even of goods like those 
of the firm, or even if brought to the 
knowledge of the creditor will not, as a 
matter of law, put him upon his inquiry. 
Zollar v. Janvrin, 47 N. H. 324. 

It is error to charge the jury that 
casual conversations on the street, which 
the parties do not remember, in relation 
to a dissolution of a partnership is notice, 
unless the parties interested are dis- 
tinctly apprised, and know at the time, 
it was intended as such notice : Davis 
v. Keyes, 38 N. Y. 94. It is not neces- 
sary that the notice, published in a paper, 
of the dissolution should be signed by 
any one : Young v. Tibbitts, 32 Wis. 79. 
Where there was a dissolution by agree- 
ment, and it appeared to be the practice 



of the ' ' London Gazette ' ' office not to in- 
sert a notice of dissolution unless signed 
by all the partners, the defendant who re- 
fused to sign a notice was decreed to do 
so. Touyhton v. Hunter, 1 8 Beav. 470. 
Where, after dissolution, new notes are 
given by one of the partners in the firm 
name, the evidence should be clear and 
satisfactory of the notice of such disso- 
lution to the creditor accepting such 
notes, to discharge the other partner : 
Ransomv. Loyless, 49 Geo. 471. 

A letter stating the dissolution of a 
firm directed to the defendant, with evi- 
dence that the letter was not returned 
from the Dead Letter Office, is not suffi- 
cient, without other evidence of its re- 
ceipt, to charge defendant with notice of 
the dissolution. But with slight corro- 
borative evidence, a jury might be justi- 
fied in finding such notice was given. 
Kenney v. Altvater Sf Co., 77 Pa. St. 
34. Contra, Hutchins v. Bank of Ten- 
nessee, 8 Humph. 418 : nor is a news- 
paper sent through the mail with the 
notice marked by a red line drawn 
around it : Haynes v. Carter, 12 Heisk. 
7 ; Austin v. Holland, 69 N. Y. 571. 

The question being one of diligence 
and good faith on the part of the retir- 
ing partner, he will not be allowed to 
avail himself of a published notice, un- 
less it appears to have been as reason- 
able and sufficient as mercantile usage 
requires, or the public have a right to 
expect. WardweU v. Haight, 2 Barb. 
549 ; Wait v. Brewster, 31 Vt. 516 ; 
Doivzelot v. Bowlings, 58 Mo. 75. 

The taking in of a new partner is no* 
notice of dissolution to previous dealers. 
American Linen Thread Co. v. Worten- 
dyke, 24 N. Y. 551. 

Nor is the mere discontinuance of 
business by an old firm and the forma- 
tion of a new one, evidence, without 
notice to the creditor, of a dissolution. 
Southwick v. Allen, 1 1- Vt. 77. 

Jury. — It is a question for the jury 
as to whether notice was actually re- 
ceived. Whitesides v. Lee, 1 Scam. 
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550 ; Treadwell v. Wells, t Cal. 260 ; 
Rabe v. Wells, 3 Id. 148 ; Ketcham v. 
Clark, 6 Johns. 147 ; Rooth v. Quint), 
3 Eng. Exch. 18 ; Jenkins v. Blizzard, 
1 Stark. 418 ; Tudor v. WAiVc, 27 Texas 
584 ; £<«')•</ v. hens, 45 Id. 622. 

Death. — Where a note was given by 
one of the surviving partners after the 
death of one of their members, the other 
surviving partners are not bound by it 
as the death of one of their partners is 
notice to all the world of the dissolution : 
Marlett v. Jackman, 3 Allen 287 ; Dur- 
gin v. Coolidge, Id. 585 ; Price v. Ma- 
thew's Succession, 14 La. Ann. 11. 

Removal op Firm. — Where a firm 
was doing business in Mobile and dis- 
solved, one of the members going to 
Milwaukee, forming a new partnership 
with a third person under the same title 
of the old firm, it was held that a dealer 
with the old firm could not hold the 
retired partner, because he had never 
given notice of the dissolution ; and that 
the rule of notice did not extend to a 
case where the business was conducted 
in a new place, as distant as Milwaukee 
was from Mobile ; that in such case the 
creditors were bound to inquire as to 
who formed the partnership in the new 
location : Clapp v. Upson., 12 Wis. 492. 
So where A and B are partners, and B 
and C form another partnership, it is 
not necessary for A to publish a notice 
that he is not a member of the firm of 
B and C : Jones v. 0' Parrel, 1 Nev. 
354. Notice of the dissolution need not 
be given by a member of the firm: 
Young v. Tibbetts, 32 Wis. 79. 

Instances- — Where a retiring part- 
ner has taken the proper steps for pub- 
lishing his retirement, he will not be 
liable to parties ignorant of the dissolu- 
tion of the firm on account of an obliga- 
tion undertaken by the remaining part- 
ners under the old name of the firm : 
Newsome v. Coles, 2 Camp. 617. 

The rule does not extend to require 
notice to the successor in business of a 
creditor with whom the firm has had 



dealings, although such successor may 
have been a clerk in his predecessor's 
employ, and as such acquired knowledge 
of who composed the other firm, and 
after his succession to the business may 
have continued to deal with the firm 
under the impression that the retired 
partner was still a member of it : Rich- 
ardson v. Snider, 20 Amer. Law Reg. 
393. 

The rule that notice must be given 
to old dealers applies only to transactions 
in the usual course of business : Whit- 
man v. Leonard, 3 Pick. 177. 

The practice of the old firm " to make 
monthly reports or returns to persons 
consigning goods to them," does not 
legitimately tend to show notice to the 
plaintiff, a creditor of the old firm, of a 
change in the partnership ; but business 
letters, written to him by the new firm, 
are admissible as evidence for that pur- 
pose : Hall v. Jones, 56 Ala. 493. 
Notice of the dissolution by publication 
in a newspaper is notice to an assignee 
before maturity of a promissory note 
executed by one of the partners after 
the dissolution, in the name of the firm, 
to a person who was chargeable with 
notice, such assignee having had no deal- 
ing with the firm prior to its dissolution : 
Hicks v. Russell, 72 111. 230. 

Signing a note with the firm name, 
where the words "in liquidation" are 
inserted in the body Of the note, is of 
itself notice to the taker of such note 
that the partnership has been dissolved : 
Haddock v. Crocheron, 32 Tex. 276. 

Where the plaintiff was privy to an 
intention of partners to dissolve their 
partnership, which was in the course of 
execution, it was held that, in an action 
founded upon a supposed subsequent 
partnership transaction, the plaintiff 
must show that the intention was aban- 
doned : Paterson v. Zachariah, 1 Stark. 
N. P. C. 58. Express notice, to be 
available, must be given to every per- 
son entitled to it, for a communication 
of the fact to one may be rendered nuga- 
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tory and ineffectual by a neglect to com- from the breaking ont of a war between 

municate it to another, where the rights the two conntrics, the existence of the 

of the two arise out of the same trans- war dispenses with the necessity of 

action : Booth v. Quin, 7 Price 193. giving public notice of the dissolution : 

But where a partnership exists between Griswold v. Waddington, 15 Johns. 57. 
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countries, and a dissolntion takes place Indianapolis, Ind. 



ABSTRACTS OF RECENT DECISIONS. 

SUPREME COTJET OF THE UNITED STATES. 1 

SUPREME COURT OF KANSAS. 2 

COURTS OF APPEALS OF LOUISIANA.* 

NEW JERSEY PREROGATIVE COURT. 4 

SUPREME COURT OF OHIO. 6 

SUPREME COURT OF RHODE ISLAND* 

SUPREME COURT OF WISCONSIN.' 

Agent. See Broker. 

Signature to Check as Agent — Knowledge by Payee of Agency. — 
Where a person acts merely as agent for another, and signs a check as 
agent, and the party with whom he deals has full knowledge of his 
agency and of the principal for whom he acts, an express disclosure of 
the principal's name on the face of the check or in the signature is not 
essential to protect the agent from personal responsibility : Metcalf v. 
Williams, S. C. U. S., Oct. Term 1881. 

The ordinary rule undoubtedly is that if a person merely adds to the 
signature of his name the word " agent," without disclosing his princi- 
pal, he is personally bound. But if he be in fact a mere agent of some 
principal, and is in the habit of expressing in that way his representative 
character in his dealings with a particular party, who recognises him in 
that character, it would be contrary to justice and truth to construe the 
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